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ISSUES PRESENTE 


(1) Whether the case should be remanded for a 
full hearing on the question of whether manifest injustice 
resulted from entry of the plea prior to Watson v. United 
States, No. 21, 186 (D.C. Cir. July 15, 1970)? 


(2) Whether there was manifest injustice where 


it appeared that the defendant had a defense to the charges 


? 


Said defense not being known at the time of the plea? 


This case has NOT previously come before this Court. 


STATEMENT OF THE CASE | 
| 


Appellant was arrested on June 19, 1969, by 
an officer of the Metropolitan Police Department. The 
basis for this arrest was that the officer observed appellant 
with a bulging pocket, which bulge resembled a! gun. There 
had been a report of a shooting in the neighborhood and in 
fact the officer was answering a call in that regard when 
he noticed appellant. A pat down search uncovered a 
pistol and when the officer completely searched appellant 
subsequent to the arrest he found a packet which con- 
tained narcotics, to wit, heroin, in a quantity of about 
98 caps. | 
A motion to suppress the evidence was filed 
and heard on the date of trial and denied by the trial 
court. After a jury was sworn and one witness testified, 
the defendant decided to enter a plea of guilty to Possession 
Of A Narcotic Drug Not In The Original Stamped Package 
(26 U.S.C. Section 4704 ta). 


A motion for commitment pursuant to 28 U.S.C. 


| 
Section 2902 as a narcotic addict in lieu of prosecution 


was denied by the Court without a hearing. 
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Subsequent to the entry of the plea a motion 
was made by appellant for commitment under Title il 
of the Narcotic Addict Rehabilitation Act of 1966. This 
motion was granted and the defendant was committed for 
examination. The facility designated by the Attorney 
General was Danbury, Connecticut. 

The report at the conclusion of the examina- 
tion indicated that the appellant was an addict but was 
not likely to be rehabilitated. The Court sentenced the 
appellant to a term of from two to six years on October 
16, 1970. 

A motion to withdraw the plea was filed on 


October 20, 1970, which came on for hearing on 


November 2, 1970. The Court denied the motion on the 


grounds that the defendant had been fully advised of 

the consequences of his plea notwithstanding the repre- 

Sentations of counsel as to the ‘‘Watson’’ defense. 
This appeal of the denial of the motion 


followed. 


| 
(1) In the absence of a full hearing on the 


question of manifest injustice the case is not properly 


before the Court and should be remanded. 

(2) The existence of a defense of pharmacol- 
Ogical duress, unknown to the defendant at the time of 
his plea of guilty, is such manifest injustice as requires 


withdrawl of the plea of guilty. 


ARGUMENT 


THE CASE IS NOT PROPERLY BEFORE 

THE COURT 

The withdrawal of a guilty plea is governed 
by Rule 32 (d) of the Federal Rules Of Criminal Pro- 
cedure. That rule provides that guilty pleas may be 
withdrawn after sentence only to prevent manifest injus- 
tice. The question of what is manifest injustice is to 


be determined from case to case. See United States v. 


Briscoe, No. 22,476, U.S. App. D.C. (Dec. 10/16/70). 


There has been no determination by the Court) 
below as to the question of whether there is or is not 
manifest injustice in a refusal to allow withdrawal of 
the guilty plea. Instead the Court only considered the 
question of whether or not there was effective assistance 
of counsel at the time of entry of the plea. See the 
Order of November 2, 1970. 

This Court has consistently held that the 
lower Court must spell out its reasons for any decision 
in terms of the applicable law. See United States v. 


_ U.S. App. D.C. », 425 F. 2d 592 


Greely, _ ipa 


(1970). Moreover this principle is one generally applied 
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318 U.S. 80 (1942). 

The instant case therefore requires a full 
hearing on the question of whether or not there would be 
manifest injustice in the absence of the withdrawal of 


the guilty plea, together with supporting reasons for 


same, 


II 


THE INABILITY OF THE DEFENDANT TO 
RAISE THE DEFENSE OF PHARMACO- 
LOGICAL DURESS CONSTITUTES MANI- 
FEST INJUSTICE 


The present case must be distinguished 


from that present where the attorney’s advice goes to 

| 
collateral matters. See United States v. Briscoe, supra, 
where an attorney’s advice as to the status of deportation 


proceedings was in error; People v. Walls, 142 N.W. 


2d 38 (Michigan, 1966), where the attorney’s advice as 


2d 85 (1969), where the defendant was fearful ofa 
longer sentence. i 

The law is otherwise where the error goes 
to the validity of the charge or the question of whether 


=6i= 


there was in fact any offense committed. See State 


was an error in the attorney’s advice as to the question 


of whether probation would be required; Commonwealth, 


1967), where it was indicated that an error as to the 
existence of a defense at the time of the offense would 
be grounds for withdrawal. 

Moreover this view commends itself in common 
sense. Every crime requires a mental element, the 
intent to enter into some area prohibited by law. Where 
a defense goes directly to this element then it raises 
a question of whether or not an offense could have been 
committed. If there is no offense, then the defendant’s 
incarceration is illegal and may be raised by a habeas 
corpus petition. See 359 F. 2d 554 
(5 Cir. 1966). 

Appellant urges that the Court clarify the 
law in this area by adopting as a test of manifest in- 
justice an inquiry as to whether the defendant has been 
denied a substantial right. If the right denied is sub- 
Stantial then the plea may be withdrawn. This test 
would have the added advantage of encouraging guilty 
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pieas since the defendant would not have before him 
the spectre of waiving unknown defenses. Certainly as 
a practical matter, this view would hardly stimulate a 
plethora of motions to withdraw guilty pleas. Most 
defendants who plead guilty do so because they have no 
defense, known or unknown. ! 

The appellant therefore respectfully urges 
that the case be remanded with instructions to allow 
the appellant to withdraw his plea of guilty to the charge 


of Possession Of A Narcotic Drug Not In The Original 
| 


Stamped Package. (26 U.S.C. Section 4704 (a)). 


CONCLUSION 


WHEREFORE, appellant respectfully requests 


that the case be reversed and remanded on either of 


the alternative grounds. 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether the trial court properly denied appellant’s re- 
quest to withdraw his guilty plea in a narcotics case when 
the sole basis for the withdrawal was the allegedly favorable 
language in Watson v. United States, decided by this Court 
two months after his plea was entered? 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 71-1051 


Unrrep States or America, Appellee, 


Vv. 


Axvin M. Harris, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a four-count indictment filed October 8, 1969, appellant 
was charged with violations of the federal narcotics laws, 
26 U.S.C. § 4704(a) (two counts, one involving heroin and 
one involving cocaine) * and 21 U.S.C. § 174, and with carry- 
ing a pistol without a license in violation of 22 D.C. Code 
§ 3204. Following the denial of his motion to suppress evi- 
dence and the empaneling of a jury, appellant pleaded 
guilty on May 21, 1970, before the Honorable Leonard P. 
Walsh to the first count of the indictment, which alleged 
that he purchased, dispensed and distributed ninety-eight 
capsules of heroin not in the original stamped package, in 


2The cocaine count was dismissed at the Government’s request on the 
scheduled trial date in view of Turner v. United States, 396 U.S. 398 (1970). 


q) 
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violation of 26 U.S.C. $4704 (a). On October 16, 1970, 
appellant was sentenced to two to six years’ imprisonment.” 
Appellant’s subsequent motion to withdraw his guilty plea 
was denied by Judge Walsh after a hearing on Novem- 
ber 2, 1970. This appeal followed. 


The Hearing on the Motion to Suppress 


The details of the Government’s case against appellant 
were brought out during the hearing on his motion to sup- 
press the evidence seized from him. The testimony of the 
sole witness, Officer David Haskins, can be briefly sum- 
marized. At about 6:00 p.m. on June 19, 1969, Officer 
Haskins received a radio run for a shooting in an alley, 
about 100 or 125 feet away from where he then was (I Tr. 
7, 11).° Seconds later he saw appellant running out of the 
alley. Officer Haskins followed in his cruiser until ap- 
pellant stopped near a group of three or four people, then 
walked toward appellant intending to ask whether he had 
heard anything in the alley (I Tr. 7-8, 14). As he ap- 
proached, however, he saw a pistol in appellant’s right 
pants pocket and arrested appellant for carrying a danger- 
ous weapon. He then searched appellant and discovered a 
change purse, inside of which were ninety-eight gelatin cap- 
sules containing a white powder, and a manila envelope 
with twenty-one capsules of powder (I Tr. 8). The court 
heard argument from both counsel and denied the motion 
to suppress (I Tr. 18-20). 


The Guilty Plea and the Sentencing Proceeding 


Immediately following the denial of the motion, a jury 
was empaneled and sworn (I Tr. 23-34). A brief recess was 
taken, following which appellant indicated to the court that 
he would plead guilty to the first count of the indictment 


2 The remaining counts of the indictment were dismissed at the time of 
sentencing. 

3«¢T Tr.’? refers to the transcript of the proceedings of May 21, 1970 
(motion to suppress and taking of plea); ‘‘II Tr.’? refers to the transcript 
of sentencing on October 16, 1970; and ‘III Tr.’’ refers to the transcript of 
the November 2, 1970, hearing on the motion to withdraw the guilty plea. 
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(I Tr. 36). The court then personally interrogated appel- 
lant concerning the plea (I Tr. 36-38). Appellant affirmed 
that he had conferred with counsel, that he knew of his right 
to jury trial and that a plea of guilty would foreclose the 
exercise of that right, and that no promises or threats had 
been made to induce his plea. Appellant also indicated his 
understanding that the maximum penalty was ten years’ 
imprisonment. The first count of the indictment was read 
to him, and he affirmed that it was this to which he was 
pleading guilty (I Tr. 36-38). 

Acting upon a motion made by appellant immediately 
after his plea was accepted, the court committed him to 
the Federal Correctional Institution at Danbury, Connecti- 
cut, for determination of his suitability for treatment under 
Title IL of the Narcotic Addict Rehabilitation Act (NARA), 
18 U.S.C. §§ 4251-42554 On August 17, 1970, the NARA 
staff reported back that appellant was an addict, both 
physically and psychologically dependent on heroin, but 
was not considered a suitable candidate for the NARA pro- 
gram because: 


Mr. Harris consistently maintains that he is not a nar- 
cotic addict, he consistently maintains that he does not 
want the NARA Program at this institution, and he 
consistently maintains that the program would be of no 
benefit to him. With his motivation being virtually 
non-existent, it is very unlikely that he will be rehabili- 
tated through this Program.” 


On October 16, 1970, the court sentenced appellant to two to 
six years’ imprisonment (II Tr. 4). 


4 The court cautioned appellant at this time ‘‘that you have to convince the 
doctors at the hospital of your sincerity because I want to tell you in advance 
that the doctors reject a great number of people that we send to them’’ (I 
Tr. 39). 


5 Letter from Warden J. J. Norton of the Danbury Federal Correctional 
Institution to the District Judge, dated August 17, 1970. A copy of the 
letter, with the NARA Staff Evaluation, was filed in the District Court on 
October 20, 1970, and is included in the record on appeal. 
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The Hearing on the Motion to Withdraw 
the Guilty Plea 


At the hearing on November 2, 1970, appellant’s counsel 
advised the court that his advice to appellant had been 
predicated upon a review ‘‘of the cases having to do with 
the responsibility of narcotics addicts’’ and his conclusion 
that it was unlikely that this Court would reach the result it 
actually did reach in Watson v. United States,’ decided two 
months after appellant’s plea (III Tr. 4). Having con- 
cluded, however, that Watson afforded a possible defense to 
his client of which he was previously unaware, he argued 
that it would be manifest injustice not to allow withdrawal 
of the guilty plea (III Tr. 5). The court denied appellant’s 
motion (III Tr. 13) on the grounds that ‘‘defendant was 
fully advised by his counsel of the consequences of his enter- 
ing a guilty plea and that defendant voluntarily and in- 
telligently entered his plea of guilty.’’ ® 


ARGUMENT 


The trial court properly denied appellant’s re- 
quest, made after sentencing, to withdraw his 


guilty plea. 
(II Tr. 2, IIT Tr. 8-9). 


Appellant contends that the trial court erred in refusing 
to allow him, after sentencing, to withdraw his guilty plea.? 


©141 U.S. App. D.C. 335, 439 F.2d 442 (1970) (en banc). 


? Watson was decided on July 15, 1970, two months after appellant’s plea and 
three months before his sentencing. 


8 Order of November 2, 1970, filed January 11, 1971. 


® Appellant’s initial argument—that the case should be remanded for a 
“full hearing on the question of manifest injustice’’ (Brief for appellant at 
4, 6)—merits only brief comment. Just such a hearing was held on November 2, 
1970. There was no dispute about the operative facts. The court acknowledged 
that it was unsure of all the implications of the Watson decision, but went 
on to rule that appellant’s otherwise voluntary guilty plea would not be 
disturbed solely on account of the Watson case. We respectfully submit that 
the correctness of that ruling—a legal question which requires no more facts 
than are already in the record for its resolution—is ripe for determination by 
this Court. 
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Relying on a supposed change in the law of criminal respon- 
sibility to be found in Watson v. United States, supra, which 
was decided two months after his plea was entered, he con- 
tends that he should now be allowed to plead anew.? An 
alternative rationale, presented to the District Court but 
no longer pursued here by appellant, is that his plea was 
somehow ‘‘coerced’’ because of the five-year minimum sen- 
tence required had he gone to trial and been convicted of all 
counts of the indictment (III Tr. 8-9)." His arguments, we 
submit, are meritless. 


A. There was no reason whatsoever, on the basis of 
the law relative to withdrawal of guilty pleas, the 
facts proffered to the court concerning appellant’s 
plea, and the scope of Watson, for the court to per- 
mit appellant to withdraw his guilty plea. 


In seeking withdrawal of a guilty plea, appellant faces a 
not insignificant burden. Under Fe. R. Crm. P. 32 (d) * it 


20 Appellant’s counsel was aware of this Court’s decision in Watson before 
sentence was imposed (see II Tr. 2), yet appellant’s motion to withdraw his 
plea was not made until after sentencing. See also note 14, infra. 


11 Of course, it is beyond question that a plea of guilty to a lesser offense is 
in no sense involuntary or coerced simply because it was, in part, motivated 
by fear of substantial punishment under the original indictments. The Supreme 
Court has recently remarked: 

That he would not have pleaded except for the opportunity to limit the 
possible penalty docs not necessarily demonstrate that the plea of guilty 
was not the product of a free and rational choice especially where the 
defendant was represented by competent counsel whose advice was that 
the plea would be to the defendant’s advantage. North Carolina v, Alford, 
400 U.S. 25, 31 (1970). 
Appellant’s only claim of involuntariness in his plea is that he lacked the 
prescience to foresee what this Court would discuss in Watson. Appellant has 
no argument, nor do we understand him to be making one, that he did not 
possess heroin on the date alleged, that he misunderstood the punishment he 
faced, that he misunderstood the nature of his plea, or that he was somehow 
unaware of the rights he was forfeiting by pleading guilty. 

We submit, therefore, that aside from appellant’s claim that Watson some- 
how affects his right to withdraw his plea, he has no basis whatsoever for 
seeking to withdraw his plea of guilty under the governing standards of 
Fep. R. Cems. P. 32 (4). 


22 Rule 32 (d) provides: 
A motion to withdraw a plea of guilty or of nolo contendere may be 
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is clear that appellant’s motion was addressed to the sound 
discretion of the court, and since it followed the imposi- 
tion of sentence, he was obliged to carry a heavy burden of 
showing ‘‘manifest injustice.’?* A determination on the 
motion should not be disturbed upon appeal in the absence 
of a clear abuse of discretion.** In the case at bar the Dis- 
trict Court was given no valid, compelling reasons, amount- 
ing to a showing of ‘manifest injustice,’? to necessitate 
withdrawal of appellant’s plea. There were no facts prof- 
fered to the court to indicate that appellant’s plea, when 
made, was in any sense involuntary or misunderstood. 

At the hearing on the motion to withdraw the plea, the 
only arguments presented to the court concerned the alleged 
change in the law occasioned by Watson. We submit that a 
proper reading of Watson clearly shows its inapplicability 
to appellant and those similarly situated. 

The actual holding of Watson was very narrow. This 
Court held that a narcotic addict with two previous felony 
convictions is still eligible for sentencing under Title I 


of the Narcotic Addict Rehabilitation Act, 18 U.S.C. § 4251 
(£) (4), if the two previous convictions were, in effect, for 


oO 


made only before sentence is imposed or imposition of sentence is sus- 
pended; but to correct manifest injustice the court after sentence may 
set aside the judgment of conviction and permit the defendant to with- 
draw his plea, 


33 United States v. Sambro, D.C. Cir. No. 23,875, decided April 2, 1971, slip 
op. at 3, rehearing en banc denied, October 26, 1971; Everett v. United States, 
119 U.S, App. D.C. 60, 336 F.2d 979 (1964). 


44 E.g., Davenport v. United States, 122 U.S. App. D.C. 344, 353 F.2d 882 
(1965); United States v. Mainer, 383 F.2d 444 (3d Cir. 1967). The reason 
for the different standards is set forth in Kadwell v. United States, 315 F.2d 
667, 670 (9th Cir. 1963): 


[I]f a plea of guilty could be retracted with ease after sentence, the 
accused might be encouraged to plead guilty to test the weight of potential 
punishment, and withdraw the plea if the sentence were un 

severe. The result would be to undermine respect for the court and fritter 
away the time and painstaking effort devoted to the sentencing process. 
[Footnote omitted] 


See also United States v. Sambro, supra, statement of Bazelon, C. J., as to 
why he would grant rehearing en dane, filed October 26, 1971, at 7. 


Eg» Meyer v. United States, 424 F.2d 1181 (8th Cir. 1970); Ford v. 
United States, 418 F.2d 855 (1969). 
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the mere possession of heroin. The opinion concluded that 
“‘the two-prior-felony disqualifying exclusion of Title II, 
as applied to appellant [Watson] on these facts, is uncon- 
stitutional under the concept of equal protection embodied 
in the Due Process Clause of the Fifth Amendment.’’ ** 

In any event, the Watson case itself can be of no benefit to 
appellant because the issues framed there were manifestly 
meant to be resolved in cases prosecuted after July 15, 1970, 
the date of the Watson opinion. In part III of the opinion ” 
this Court discussed whether a non-trafficking addict pos- 
sessor could be prosecuted under 26 U.S.C. § 4704 (a) and 
21 U.S.C. § 174 in light of the holding in Robinson v. Cali- 
fornia,* which barred prosecution for the status of being 
addicted as cruel and unusual punishment. Nothing in part 
III of the opinion, however, is the law of the case. It states 
no rule of law for immediate application, but only raises 
questions for future resolution in a more appropriate fac- 
tual context. The Watson Court specifically eschewed reso- 
lution of those questions, stating : 


We think that definite rulings with respect to them 
[the federal narcotics laws as applied to non-trafficking 
addicts] cannot meaningfully be made on such a rec- 
ord, and are more properly to be left to the orderly 
processes of adversary litigation beginning at the trial 
court level, and with fact-finding sufficiently close in 
point of time to the events in question as to assure its 
integrity. That is the only way we know of whereby 
judicial, as distinct from legislative, relief, at both the 
trial and intermediate appellate levels, may be sought 
by the non-trafficking addict from the rigors of crimi- 
nal prosecution under the existing federal narcotics 
statutes.” 


The whole thrust of Watson is that the defense of addiction 


26141 U.S. App. D.C. at 350, 439 F.2d at 457. 
17 Jd. at 344-347, 439 F.2d at 451-454, 
18 370 U.S. 660 (1962). 


19 Watson v. United States, supra, 141 U.S. App. D.C. at 347, 439 F.2d at 
454, 
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—assuming that it is a legitimate and acceptable defense— 
must be raised and properly developed at the trial level. 
The Court stated in Watson: 


[I]t is vital that a person charged under these statutes 
who defends on these grounds should do so clearly and 
unequivocally in the trial court, to the end that a record 
can be made of the facts upon which they rest.”° 


We submit that Watson, as it applies to the purported de- 
fense of addiction, is clearly prospective and should have 
no effect on cases tried prior to July 15, 1970. 

In a sense Watson is doubly prospective. It does not 
state, but merely forecasts, changes in the law; and it re- 
quires a proper record to be made in the District Court, 
with Watson itself in mind, before such new rules are 
crystallized. Watson had at least raised the issue of his 
addiction at a motion for judgment of acquittal. But, since 
there was no record of Watson’s addiction at the time of 
the offense, this Court declined to consider the issue, nor 
would this Court permit Watson to reopen his case to de- 
velop those facts. 

Watson stresses, first and foremost, the need for an ade- 
quate record. The crucial moment, so far as addiction is 
concerned, is not the present or even the time of sentencing; 
it is the time of the offense. Appellant now seeks, nearly 
two and one-half years from the date of his offense, to make 
a factual showing of the addiction which he has consistently 
denied ever existed.”* 

Any determination now with respect not only to appel- 
lant’s addiction at the time of the offense, but also to 
whether or not he was engaged in trafficking or possessed 
an amount of narcotics greater than his own use would re- 
quire,** would not be ‘‘fact-finding sufficiently close in point 


20 Td. at 346, 439 F.2d at 453; see United States v. Harrison, 139 U.S. App. 
D.C. 266, 432 F.2d 1328 (1970). 


22 See note 5, supra. The NARA staff’s finding that appellant was an addict 
was made well over a year after the date of his offense. 

22 The NARA staff found appellant addicted to heroin but said nothing about 
any other drug. See note 5, supra. Appellant was indicted for possession of 
ninety-eight capsules of heroin and twenty-one capsules of cocaine. 
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of time to the events in question as to assure its in- 
tegrity.’’ 23 


B. A voluntary plea of guilty may not be withdrawn 
because of a subsequent change in the law. 


We maintain, as we have said, that there has been no 
change in the law applicable to appellant which would even 
suggest that his plea should be withdrawn. But aside from 
this contention, even if Watson somehow foreshadowed a 
change in the law relative to the prosecution of addicts 
under the federal narcotics statutes, the trial court prop- 
erly denied appellant’s motion since Watson was decided 
after his guilty plea had been entered. 

In a trilogy of recent cases, the Supreme Court has em- 
phatically rejected contentions that a later change in the 
law mandates withdrawal of a guilty plea which was moti- 
vated by the very circumstances in the old law which was 
later changed. In Brady v. United States ** the defendant 
had pleaded guilty to kidnapping under 18 U.S.C. § 1201 
(a). He contended, in a motion under 28 U.S.C. § 2255, that 
his sole reason for pleading as he did was to avoid the 
death penalty, which only the jury could impose. In Parker 
v. North Carolina*® the defendant had pleaded guilty to 
first-degree burglary and received a mandatory life sen- 
tence. Had he pleaded not guilty and been convicted after 
a jury trial, he could have received the death penalty. Some 
time after those pleas, the Court held in United States v. 
Jackson* that the penalty provision of the federal kid- 
napping statute placed an impermissible burden on a de- 
fendant’s Sixth Amendment right to a jury trial and his 
Fifth Amendment right to plead not guilty.” Defendants 


23 Watson v. United States, supra, 141 U.S, App. D.C, at 347, 439 F.2d at 
454, 


24 397 U.S. 742 (1970). 
25 397 U.S. 790 (1970). 
26 390 U.S, 570, 581-585 (1968). 


27 The Court in Parker, supra, simply assumed that the death penalty section 
of the North Carolina burglary statute was equally as unconstitutional as the 
penalty section of the federal kidnapping statute. 397 U.S. 794-795. 


10 


in McMann v. Richardson* had also contended that their 
guilty pleas were involuntary because of a subsequent 
change in the law. In a habeas corpus petition they con- 
tended that, had Jackson v. Denno been applicable, the 
voluntariness of their confessions would have been scruti- 
nized by the court prior to submission to the jury, and, 
conceivably, they might not have pleaded guilty had the 
court ruled their confessions involuntary and inadmissible. 
The Supreme Court rejected these arguments in all three 
cases and denied withdrawal of their prior guilty pleas.” 
As the Court stated in Brady: 


[A] voluntary plea of guilty intelligently made in the 
light of the then applicable law does not become vulner- 
able because later judicial decisions indicate that the 
plea rested on a faulty premise.” 


Although conceding that Brady would not have pleaded 
guilty ‘‘but for’’ his fear of the death penalty, the Court 
emphasized that that fact did ‘‘not necessarily prove that 


the plea was coerced and invalid as an involuntary act.’’ * 
Justice White, writing for the Court, framed the issue 
succinetly in McMann: 


What is at stake in this phase of the case is not the 
integrity of the state convictions obtained on guilty 
pleas, but whether, years later, defendants must be per- 
mitted to withdraw their pleas, which were perfectly 
valid when made, and be given another choice between 
admitting their guilt and putting the State to its 
proof.** 


The Court indicated that a plea of guilty involves a caleu- 
lated judgment. A defendant may plead guilty for several 
reasons. He may wish to avoid the agony and expense of a 


28 397 U.S. 759 (1970). 

29 378 U.S. 368 (1964). 

30 Brady v. United States, supra, 397 U.S, at 757; Parker v. North Carolina, 
supra, 397 U.S. at 795; McMann v. Richardson, supra, 397 U.S. at 771-774. 

31 Brady v. United States, supra, 397 U.S. at 757. 

32 Td. at 750. 

33 MoMann V. Richardson, supra, 397 U.S. at 773. 
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trial; “ he simply may wish to accept punishment for a rec- 
ognized violation of the law;* he may recognize the 
strength of the government’s case; ** he may hope to secure 
leniency through pleading; *” he may wish to avoid a greater 
penalty by pleading to a lesser offense. Whatever factors 
motivated the plea, the essential question remains: ‘Was 
the plea a voluntary and intelligent act of the defendant ?’’ * 
The Court in Brady emphasized: 


The fact that Brady did not anticipate United States 
v. Jackson, supra, does not impugn the truth or reli- 
ability of his plea. We find no requirement in the Consti- 
tution that a defendant must be permitted to disown his 
solemn admissions in open court that he committed the 
act with which he is charged simply because it later 
develops that the State would have had a weaker case 
than the defendant had thought or that the maximum 
penalty then assumed applicable has been held inap- 
plicable in subsequent judicial decisions.“ 


And even though the rule in Jackson v. Denno, supra, had 
been applied retroactively to defendants who had previously 
been tried and against whom confessions had been used, the 
Court in McMann rejected the claim that a defendant’s plea 
should be withdrawn so that he might test the voluntariness 
of his confession through the procedures established by 
Jackson v. Denno. The Court stated quite simply: 


The defendant who pleads guilty is in a different 
posture. He is convicted on his counseled admission in 
open court that he committed the crime charged against 
him.“ 


34 See Brady v. United States, supra, 397 U.S. at 750. 
35 Td, 

36 Td. at 756. 

37 McMann V. Richardson, supra, 397 U.S. at 767-768. 
38 North Carolina v. Alford, supra note 11. 

39 MeMann V. Richardson, supra, 397 U.S. at 772. 

4° Brady v. United States, supra, 397 U.S. at 757. 

41 MeMann V. Richardson, supra, 397 U.S. at 773. 
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Appellant here is in a position very similar to that of the 
defendants in Brady, Parker and McMann. Appellant, 
faced with a strong government case and with the possi- 
bility of a severe five- to twenty-year sentence, chose to 
plead guilty to a lesser charge and thereby limit the avail- 
able range of penalties from which the court might make a 
selection. He now claims, as did the petitioners in Brady, 
Parker and McMann, that a change in the law has rendered 
his plea less than voluntary, since, had the law been as it 
now is, he would not have pleaded guilty. This Court should 
reject appellant’s arguments as emphatically as did the 
Supreme Court in its three cases. The fact that this Court 
hinted at a possible defense to be raised in the future, based 
on a sufficient showing of addiction, should in no way render 
appellant’s guilty plea nugatory. His plea was a voluntary 
confession of guilt. It waived all rights and defenses, known 
or unknown, present or future.** We cannot agree that ap- 
pellant’s plea to a lesser offense was not a voluntary, intelli- 
gent act solely because appellant was not able to anticipate 
what this Court might suggest at some time in the future. 

United States v. Broadus ** is not to the contrary. Broadus 
involved a plea of guilty to a violation of 26 U.S.C. § 4744 
(a), obtaining marijuana without having paid the transfer 
tax. Several years after the plea the Supreme Court de- 
cided in Leary v. United States,“ that a timely assertion of 
the privilege against self-incrimination provides a complete 
defense to prosecution under § 4744 (a). A cursory exami- 
nation of appellant’s case shows obvious and important 
differences from Broadus. Unlike the situation in Broadus, 
the issue here has no relation to the basic validity of the 
criminal statute which appellant admitted violating.“ If 
Watson did forecast a defense to prosecution under the fed- 
eral narcotics statutes, it anticipated a factual showing by 


4 See, ¢.g., Edwards v. United States, 103 U.S. App. D.C. 152, 154, 256 F.2d 
707, 709, cert. denied, 358 U.S. 847 (1958). 


~ U.S. App. D.C. ——, 450 F.2d 639 (1971). 
4+ 395 U.S. 6 (1969). 


‘5 See United States v. Broadus, supra note 43, —— U.S. App. D.C. at —, 
450 F.2d at 641. 
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the accused that he is addicted, that he is compelled to obtain 
drugs, and that he only obtains drugs for his own use and 
is not a trafficker. Such a showing is, of course, rebuttable 
by the Government. Leary required only the assertion of 
the privilege against self-incrimination. Watson, however, 
suggested the need for resolution of factual issues—not 
unlike the showing necessary when raising an affirmative 
defense. Thus there is a significant burden on an addict 
who wishes to exculpate himself from prosecution under 
the federal narcotics statutes. It cannot seriously be con- 
tended here that appellant ‘‘pleaded guilty to nothing.’’ ** 
What appellant did do was to make a judgment—as rea- 
sonable then as it would be today—to plead to the least 
serious narcotics offense with which he was charged and 
thereby to waive any defense he could have made to the 
more serious charge or in any way to contest his guilt.‘ 


CONCLUSION 
WHEREFORE, appellee respectfully submits that the order 


of the District Court denying appellant’s motion to with- 
draw his plea of guilty should be affirmed. 


Tomas A. FLANNERY, 
United States Attorney. 


Joun A. Terry, 

James E. SHanrp, 

Guy H. Cunnincxam, III, 
Assistant United States Attorneys. 


46 Td, 


47 Of course, appellant completely avoided prosecution on the charge of carry- 
ing a pistol without a license, an offense totally unrelated to the issues discussed 
in Watson. 
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